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Petition(s) for Special Leave to Appeal (Crl.)....... /2003

(From the judgenent and order dated 27/06/2003 in Sessions Case 248/ 02
of the Additional Sessions Judge, Fast Track Court No.1, Vadodara,

Quj ar at)
NATI ONAL HUMAN RI GHTS COWM SSI ON Petitioner (s)
VERSUS
STATE OF GUIARAT & ORS. Respondent (s)

( OGI.MP. No 6797/2003 for pernmission to file SLP )
W TH

T.P. (CRL.) NOCS. 194- 202/ 2003
(Wth appln.(s) for ex-parte stay and exenption from
filing copies of FIR)

Date : 08/08/ 2003 These Petitions were called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE S.B. S| NHA
HON BLE MR JUSTI CE ARUN KUMAR

For Petitioner (s)M. P.P. Rao, Sr. Adv.
M. T.R Andhyarujina, Sr. Adv.
M. S. Miralidhar, Adv.
M. Soniran Sharna, Adv.
M. Rajat Khosl a, Adv.

For Respondent (s)Ms. Hemantika Wahi, Adv.

UPON hearing counsel the Court made the follow ng
ORDER
Permi ssion to file special |eave petition is granted.
Application for inpleadnent of the Union of India is allowed.

Thi s special |eave petition under Article 136 of the Constitution of India has been filed aga
i nst the Judgnment and Order dated 27.6.2003 passed by the Addl. Sessions Judge, Fast Track Cou
rt No.1, Vadodara, Cujarat, in Sessions Case No.248/2002. The prayer in this petitionis tog
rant special |eave to appeal against the said judgnment and further to set aside the judgnent u
nder challenge and further to direct fresh investigation through an i ndependent agency and tri
al by a court situated outside the State of Gujarat.

When this matter was taken up it was brought to our notice that against the aforesaid judgnent
the State of CGujarat has preferred an appeal before the High Court. Under such circunstances,
unl ess we see the grounds of appeal no effective order, as prayed in this special |eave petit

i on, can be passed.



However, the right to a reasonable and fair trial is protected under Articles 14 and 21 of the

Constitution of India, Article 14 of the International Covenant on Civil and Political right
to which India is a signatory, as well as Article 6 of the European Convention for Protection
of Human Ri ghts and Fundanental Freedom

On perusal of the allegations in the special |eave petition and nunber of crininal cases com
ng to this Court, we are prima facie of the opinion that crininal justice delivery systemis n
ot in sound health. The concept of a reasonable and fair trial would suppose justice to the ac
cused as also the victinms. Fromthe allegations made in the special |eave petition together w
ith other materials annexed thereto as al so fromour experience, it appears that there are nman
y faults in the crinmnal justice delivery system because of apathy on the part of the police o
fficers to record proper report, their general conduct towards the victinms, faulty investigati
on, failure to take recourse to scientific investigation etc. The Central Governnment with a vi
ew to carry on refornms of the criminal justice system appointed a Corm ttee, headed by Justice
Mal i math. The terns of reference of the said Committee were as under:
"To exam ne the fundanental principles of crimnal jurisprudence, including the Constitutiona
provisions relating to crimnal jurisprudence and see if any nodifications and anendnents are
required thereto.

To exanmine in the light of findings on fundanmental principles and aspects of crimnal jurispru
dence as to whether there is a need to rewite the Code of Crimnal Procedure, the Indian Pena
| Code and the Indian Evidence Act to bring themin tune with the demand of the tines and in h
armony with the aspirations of the people of India;
To nake specific recomendations on sinplifying judicial procedures and practices and nmaking t
he delivery of justice to the common man cl oser, faster, unconplicated and i nexpensive;
To suggest ways and nmeans of devel opi ng such synergy anong the judiciary, the prosecution and
the police as restores the confidence of the comon man in the Criminal Justice System by pro
tecting the innocent and the victimand by punishing unsparingly the guilty and the crim nal
To suggest sound system of nanagi ng, on professional |ines, the pendency of cases at investiga
tion and trial stages and making the Police, the Prosecution and the Judiciary accountable for
del ays in the respective donmains."

Justice Malimath Conmittee has since subnmitted its report. The recommendati ons of the said Com
mttee, however, are yet to be inplenmented. No | aw has yet been enacted, not even a schene has
been framed by the Union of India or by the State Government for giving protection to the wit
nesses. For successful prosecution of the crimnal cases, protection to witnesses is necessar

y as the crimnals have often access to the police and the influential people. W may al so pla
ce on record that the conviction rate in the country has gone down to 39.6% and the trial in m
ost of the sensational cases do not start till the witnesses are won over. |In this viewof th
e matter, we are of the opinion that this petition be treated to be one under Article 32 of th
e Constitution of India as public interest litigation | eaving the question about admissibility
of this special |eave petition to be decided later on

Issue Notice to the State of Qujarat and also to the Union of India.

Ms. Hemanti ka Wahi, Advocate, accepts notice on behalf of the State of Cujarat. She prays and
is allowed three weeks tinme to file counter affidavit. In the said counter affidavit the Stat
e of Qujarat shall clearly indicate as to the steps, if any, taken by it for extendi ng protect
ion to the lives of victinms, their fanmlies and their relations, if not, the sane woul d be don
e. The counter affidavit shall also indicate as to whether any action has been taken by the
State agai nst those who are said to have extended threat or coercion to the witnesses, as ar
esult whereof allegedly the witnesses change their statenents before the court. The State sha
| also file a copy of Meno of Appeal |odged before the H gh Court against the acquittal of acc
used in Best Bakery Case and al so the statenents of w tnesses who turned hostile under Section
161 Cr.P.C. and before the Sessions Judge.

The Union of India would also file a counter affidavit as to the steps taken by it to inplenen

t the recommendati ons of Justice Malinmath Committee, the proposal, if any, to enact a |law for

grant of protection to the witnesses, as is prevalent in several countries, and other steps s

ought to be taken for inplenenting the crimnal justice delivery system

Until further orders we direct the State of Gujarat to provide full and conplete protection to
the witnesses, their fanmilies and their relations, in the follow ng cases:

(i)Crimnal Case Nos.1-6/2003, pending in the Court of Special Judge, POTA, Ahnedabad (titled

State vs. Mohmad Rafudan Ansari & ors.).

(ii) Crime No.09/2002 pending in the Juvenile Court, Godhra (State vs. Junia Farooq Hassan & o
rs.).

(iii) Crimnal Case NO 275/2002 arising out of FIR No.46/2002 dated 28.2.2002 of Police Statio
n Bijaypur, pending in the Court of Sessions Judge, Mehsana, CGujarat (titled State vs. Patel R

ameshbhai Kanjibhai & ors.).

(iv) Sessions Case No.152/2002 (titled State vs. Kailash Lal chand Bhai Dbobi & ors.) pending

n the Court of Sessions Judge, Bhadra, Ahnedabad.



(v) Crimnal Case No.1720/2002 (titled State vs. Shankarji Hakaji Mali & ors.) pending in the

Metropol itan Magi strate Court No. Xl, Ahnedabad.

(vi) Crimnal Case No.296/2003 (titled State vs. Sandeep alias Sonu Ghunghru Val Valo & ors.)

pending in the Metropolitan Magistrate Court No. Xl, Ahnedabad.

(vii) Crimnal Case No.524/2002 (titled State vs. Vishal Badrilal Nayee & ors.) pending in the
Juvenil e Court No.lV, Ahnedabad.

(viii) Criminal Case No.982/2002 pending in the Metropolitan Magistrate Court No. Xl, Ahnedabad
(titled State vs. Naresh Amarsi ngh Chhara & ors.)

(ix) Crimnal Case No. 1662/ 2002 pending in the Metropolitan Magistrate Court No. XI, Ahnmedabad
(titled State vs. Padnmendra Singh & ors.).

TRANSFER PETI TI ON (CRI M NAL) NGCS. 194- 202/ 2003:

At present we are not disposed to pass any order. Tag these transfer petitions with the peti
tion arising out of CRL.M P.No.6797/2003.

List these matters after four weeks.

(A S. BI SHT) (SURA] PRAKASH)
COURT MASTER COURT MASTER



